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Determining the Extent/Level of the Noncompliance and Its Resolution

The purpose of this document is to assist states in conducting analyses to determine the extent/level of the issue (including noncompliance) in order to determine:

· The actions that will be required of local programs (including Corrective Action Plans (CAPS)) to ensure correction of noncompliance; and 

· The data that will be used to verify that resolution/correction has occurred.
The procedures that states use in completing this analysis must ensure that the state issues a written notification of findings of noncompliance as soon as possible after the State concludes that the Local Education Agency/ Early Intervention Services (LEA/EIS) program has noncompliance, generally 90 days from discovery. States may choose to group individual instances in an LEA or EIS program involving the same legal requirement or standard together as one finding (except for findings identified through State complaints and due process hearings; each of those findings must be counted as a finding), or it may choose to report each of the individual instances of noncompliance as a separate finding.
This same process may be useful in determining further required actions or data to verify correction for longstanding noncompliance (if revisited).  

Factors for Consideration

In conducting the analyses, states need to determine what the data reflect about local program performance.  Specifically, states must determine the level of performance (this includes identifying all noncompliance with IDEA requirements) by:

· Percentages (e.g., 1 file or child (when small numbers), ≥95%+, 85-94%, 76 – 84%,  ≤75%); or 

· Number of instances in proportion to the N (e.g., 1 out of  5, 1 out of 50)
In addition, states may want to consider the following:
1. The data sources used for collecting current data - States use a variety of data sources to collect data for the purposes of monitoring local programs.  These data sources might include:

· Data system

· Onsite Visit

· Self Report (e.g., self-assessment)
· Dispute Resolution Processes (Individual vs. systemic)

2. How much current data to use – 

· States may use a selection of data (sample) or data on all children (census).

· States need to determine the time period from which data will be selected for monitoring (e.g., third quarter, one month of data - February)

3. When during the year current data are reviewed – States may identify one or more points in time during the SPP/APR reporting period when it reviews current data to monitor local programs and identify noncompliance and performance issues (e.g., annually in April).

4. Where the noncompliance or the issue is occurring – In determining the extent of the issue or noncompliance, States should determine if it is occurring in one or more providers, one or more local programs, statewide, etc.

5. What historical or trend data will be analyzed along with current data – States may include in the analysis the following historical/trend data to assist in determining the appropriate actions for resolution/correction:

· Previous CAPs – 

· If a local program has an open CAP on the same issue (e.g., a  new finding is not issued but the CAP and/or the data for verification of correction is adjusted)

· If a local program completed previous CAPS on the same issue (e.g.,  repeat offenders who are not really fixing the problem)

· Trend data –
· If data over time show clear progress or slippage in the same area/requirement.  (This is more applicable when looking at smaller time periods (e.g., quarters).
6. What contextual factors will be considered – States may include in their overall analysis the following contextual factors:
· The  local programs’ demonstrated ability to correct previously identified noncompliance within timelines or resolve issues quickly
· If exceptional circumstances are impacting the local program’s performance
· The number of findings of noncompliance (multiple indicators  vs. one indicator)

Determining Data Needed to Verify Correction 

Based on the analysis conducted, states need to determine what data will be needed to verify correction.  Prior to making a finding, a state should determine what data will be required to demonstrate correction including:

· Correction of child-specific noncompliance; and 
· That LEAs/EIS programs are correctly implementing the specific regulatory requirement(s).  
Ensuring correction of noncompliance must be based on the level (e.g., extensive vs. found in small percentage of files, isolated vs. long standing) and root cause of the noncompliance.  Updated data (e.g., one month of timely services data in the state data base, a reasonable selection of corrected transition plans in IFSPs from those that were noncompliant, five new IEPs with appropriate post secondary goals) must be used in verifying correction.  In situations where extremely small LEAs/EIS programs do not have updated data (e.g., there were no children referred to the program or no children were transitioned from Part C to Part B in the time period of the correction), to verify correction of noncompliance, states should use other evidences of change, including review of revised policies and procedures, documentation of training provided, changes made to supervision and oversight, etc. that demonstrate systems are in place to ensure compliance.
In addition, states need to determine whether or not subsequent data will be reviewed to determine if correction has occurred prior to issuing a finding.  States may chose to not issue a finding if new data demonstrate that noncompliance is already corrected prior to issuing written notification of a finding.  States should carefully consider the following in making this decision:

· Impact on the data reported in Indicator 9 (e.g., the greater the number of findings corrected, the higher the percentage of correction)
· Incentives for quick and easy correction rather than systemic correction

· Impact of time needed to verify the validity of subsequent data on correcting noncompliance prior to issuing a finding

Determining the Extent/Level of an Issue and Its Resolution 

Example #1
This scenario incorporates the following factors:

· Data (percent or number)

· Previously closed CAPs (e.g., recurring noncompliance on the same requirements)

· Number of indicators/requirements where noncompliance has been identified












Determining the Extent/Level of an Issue and Its Resolution

Example #2

This scenario incorporates the following factors:

· Data (percent or number)

· Where the noncompliance is occurring (few, some, many teachers/providers)
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Updated Data* Required for Verification





Required Action(s)





Factors





Few instances of noncompliance/


1 child





Correct each instance* & submit updated data for verification





Next 10 children** @ 100%





Correct each instance* & submit updated data for verification


+


CAP – State conducts root cause analysis and directs CAP activities





Correct each instance* & submit updated data for verification


+


CAP – Local conducts root cause analysis and selects CAP activities





1 month (or a minimum of 10 children)** @ 100%





How many indicators / requirements are noncompliant?





Repeat Offender?





Yes





≥3





No





< 3





Noncompliance


76% - 84%





Noncompliance


85% - 94%





Noncompliance


≥ 95%





Noncompliance ≤ 75%





Updated Data* Required for Verification





Required Action(s)





Factors





Few instances of noncompliance/


1 child





Next 5-10** children @ 100%





Correct each instance* & submit updated data for verification





Noncompliance


76% - 84%





Noncompliance


≤ 75%





Noncompliance


85% - 94%





Noncompliance ≥ 95%





Next 5-10** children for problem providers @ 100%





1 month (or minimum of 10 children)** for problem providers @ 100%





Correct each instance* & submit updated data for verification


+


CAP – Local conducts root cause analysis and selects CAP activities 





Correct each instance* & submit updated data for verification


+


CAP – State conducts root cause analysis and directs CAP activities 





1 month (or a minimum of 10 children)** for all providers in program@ 100%














Correct each instance* for each provider & submit updated data for verification





Occurring in few providers /teachers


(1-2 providers or <10%)





Occurring in some providers/teachers


(10 - 30% of providers)





Occurring in many providers/teachers


 (>30% of providers)
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� Information in this document is based on the October 17, 2008 OSEP 09-02 Memo and the September 2, 2008 “Frequently Asked Questions Regarding Identification and Correction of Noncompliance and Reporting on Correcting in the State Performance Plan (SPP)/Annual Performance Report APR)
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