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FEDERAL PART C, IDEA LEGISLATION 

RELATED TO FAMILY COST PARTICIPATION (FCP)

In 1988, P.L. 99-457 was developed specifically authorizing Section 619 of IDEA, the Preschool Grants Program and Part C, Infants and Toddlers with Disabilities Program.  Congress was adamant that they were not authorizing a new entitlement program for infants and toddlers; their intent was to ensure that all existing resources remain in place to support the service delivery system for very young children with developmental delays or disabilities and their families.  In fact, in the Purpose Statement of the legislation, the second reason for providing federal funds to states for Part C is to:   “Facilitate the coordination of payment for early intervention services from Federal, state, local, and private sources (including public and private insurance coverage)...”
  This language remains intact in the recent reauthorization of Part C of IDEA.

Part C was and continues to be envisioned by Congress with a primary role of facilitating access to resources, services and supports – not necessarily paying for them, as highlighted by the “Payor of Last Resort” language in both the Statute and regulations.  

Congress used this opportunity under P.L. 99-457 to reinforce the provisions as stated under §300.301 and established, in the Part C Statute, Subchapter III, §1440, Payor of Last Resort requirements.  This Section addresses both non-substitution and reduction of benefits, and currently
 reads:


“(a) Nonsubstitution


Funds provided under section 1443 of this title may not be used to satisfy a financial commitment for services that would have been paid for from another public or private source, including any medical program administered by the Secretary of Defense, but for the enactment of this subchapter, except that whenever considered necessary to prevent a delay in the receipt of appropriate early intervention services by an infant, toddler, or family in a timely fashion, funds provided under section 1443 of this title may be used to pay the provider of services pending reimbursement from the agency that has ultimate responsibility for the payment.

(b)  Reduction of other benefits


Nothing in this subchapter shall be construed to permit the State to reduce medical or other assistance available or to alter eligibility under title V of the Social Security Act (42 U.S.C. 701 et seq.)(relating to maternal and child health) or title XIX of the Social Security Act (42 U.S.C. 1396 et seq.) (relating to Medicaid for infants or toddlers with disabilities) within the State.”

The requirements for payor of last resort were further expanded in the Part C Federal regulations in Policies and Procedures Related to Financial Matters, including the following sections: 

§300.520, Policies related to payment for services

§303.521, Fees

§303.522, Identification and coordination of resources

§303.523, Interagency Agreements

§303.524, Resolution of Disputes

§303.525, Delivery of services in a timely manner

§303.526, Policy for contracting or otherwise arranging for services

§303.527, Payor of last resort 

§303.528, Reimbursement procedures

While Part B of IDEA requires education, special education and related services to be provided to eligible children ages 3-21 “at no cost”
 to the family, Part C is very different.  While some Part C services must be provided “at no cost” to the family, including evaluation, assessment, IFSP development, procedural safeguards and service coordination, no such parallel entitlement from Part B (“at no cost”) exists from the federal statutory or regulatory level for Part C services contained in the Individualized Family Service Plan (IFSP).  In Part C, eligible children and their families are “entitled” to receive needed early intervention services according to the state policies and procedures established which may include “a system of payments” including a sliding fee scale.  

FEDERAL REGULATIONS DEFINING THE SYSTEM OF PAYMENTS
Federal regulations governing Part C define early intervention services (excerpt) as follows:

Sec. 303.12  Early intervention services.

(a) General. As used in this part, early intervention services means services that--

...

 (3) Are provided—

...

(iv) At no cost, unless, subject to Sec. 303.520(b)(3), Federal or State law provides for a system of payments by families, including a schedule of sliding fees; and

Thus, federal regulations speak more broadly than simply fees; they address the requirement of each state to develop a “system of payments” which may include sliding fees.  This “system of payments” represents the diversity of funding resources that exist at the federal, state and local level.  

Due to the interagency requirements of Part C, other available resources and supports bring with them their own rules and regulations.  These may include eligibility, the types of services provided, the payment arrangements (including parent participation in payment), provider requirements, etc.  The implication of the language in §303.12(3)(iv) is that these existing federal or state “partner” resource regulations apply to Part C if they “fit” within the state’s Part C-developed policies and procedures meeting the requirements of §303.520.  Minimally, these “partner” regulations or requirements should be considered as the lead agency is developing their policies related to payments for services, or a state may risk violating the requirement of Part C to ensure the provision of services as articulated below, in federal regulations, especially as relates to the “inability” of the family to pay a fee.
Sec. 303.520  Policies related to payment for services.


    (a) General. Each lead agency is responsible for establishing State policies related to how services to children eligible under this part and their families will be paid for under the State's early intervention program. The policies must--

    (1) Meet the requirements in paragraph (b) of this section; and

    (2) Be reflected in the interagency agreements required in Sec. 303.523.

    (b) Specific funding policies. A State's policies must--

    (1) Specify which functions and services will be provided at no cost to all parents;

    (2) Specify which functions or services, if any, will be subject to a system of payments, and include--

    (i) Information about the payment system and schedule of sliding fees that will be used; and

    (ii) The basis and amount of payments; and

    (3) Include an assurance that--

    (i) Fees will not be charged for the services that a child is otherwise entitled to receive at no cost to parents; and

    (ii) The inability of the parents of an eligible child to pay for services will not result in the denial of services to the child or the child's family; and

    (4) Set out any fees that will be charged for early intervention services and the basis for those fees.

    (c) Procedures to ensure the timely provision of services. No later than the beginning of the fifth year of a State's participation under this part, the State shall implement a mechanism to ensure that no services that a child is entitled to receive are delayed or denied because of disputes between agencies regarding financial or other responsibilities.

    (d) Proceeds from public or private insurance. 


(1) Proceeds from public or private insurance are not treated as program income for purposes of 34 CFR 80.25.

   (2) If a public agency spends reimbursements from Federal funds (e.g., Medicaid) for services under this part, those funds are not considered State or local funds for purposes of the provisions contained in Sec. 303.124.

(Authority: 20 U.S.C. 1432(4)(B), 1435(a)(10))

[58 FR 40959, July 30, 1993, as amended at 64 FR 12536, Mar. 12, 1999]

Early on, many -- if not most -- states used their Part C federal funds to support the provision of services to eligible children in the early days of Part C implementation, rather than supporting systems development work.  This created a perception of Part C as a “program” rather than a “system” as intended by Congress, resulting in the loss of many of the finance opportunities that were in existence prior to 1991.  Economic downturns across the country have resulted in budget cuts and reductions in programs and services in nearly all states, affecting Part C directly or indirectly through their funding partners.  Shortly, we anticipate that budget reductions will have an equally devastating effect upon federal resources assigned to support state initiatives which contribute to Part C at the local level.

Until recently, the resistance to family cost participation in Part C across the country, particularly related to the use of fees, has been strong, deep and fairly universal.  This landscape, though, has changed particularly over the last five years for two primary reasons.  First, due to national and individual state recessions, more Part C systems are now being forced to deal with the issues of family cost participation by their lead agencies and/or legislatures.
Secondly, access to other partner resources is often directly linked to cost participation on the family’s part.  Policies and procedures must clearly describe the ways that Part C services will be financed, and how/if family cost participation will be reflected in these reimbursement or payment requirements.  The complexity of these policy issues are largely influenced by the state’s demographics, the type and number of publicly sponsored supports and services, and the Part C delivery system itself.  

FAMILY PERCEPTION

When fully and accurately informed, most families often indicate
 that family fees are acceptable in Part C under a given set of conditions:

1.  The approach to determining “inability” to pay must be consistent for everyone;

2.  The policy and procedures should be sensitive to the changing

situations of families and open for revision at any time;


3.  Collection of fees should be consistently and uniformly applied; and

4.  The services that families make a direct contribution for should be a service that they value and choose to participate in.

Families are also concerned that the Part C services be available to as many children and families as possible.  When budgets are tight, one of the most common approaches that states contemplate is to reduce eligibility.  Families often willingly participate in the development of a Part C FCP system in order to ensure that there is no reduction in eligibility for services.  In states where the combination of fees and the use of insurance have been a historical practice, many families report that they feel more “in control” of the services in their child’s IFSP and often have an easier time expressing concerns or problems with the delivery of services.  
Still other families have said that the idea of “free services
” can be unsettling to them; what does this mean?  Is there somehow assigned a lesser value or quality to the service by either the public system or family when it is “given” to them “free?”  Families who participate in the payment of Part C services (either through direct payment or use of private insurance) routinely report that they feel more in control of the services that they are receiving, and are better able to be heard when evaluating the provision of these services.
PROVIDER PERCEPTION

Several states report that providers were a major impetus for instituting family fees.  The majority of these providers reported that they felt having family cost involved in the payment for services helped to ensure their participation, or “compliance” with their IFSP.  
Overwhelmingly however, providers do not want to be the ones who are responsible to collect family fees.  They also report that the challenges and paperwork required to bill private insurance is burdensome and is something that they would rather not have to do.
DEFINING FAMILY COST PARTICIPATION

The term “family cost participation” (FCP) is a broad and encompassing term used to describe any approach that a state may elect to institute either by the use of private insurance, developing a family fee system, or both, that results in some degree of cost to a family participating in the Part C system.  FCP may mean indirect or direct cost, either formally or informally, to the family through the use of their private insurance coverage, or the assignment of some sort of financial cost
 to the family to receive Part C IFSP services.  These policies may be developed at either the local or state level; this varies from state to state.  

PUBLIC POLICY ISSUES

Due to the interagency nature of Part C funding, decisions regarding family cost participation – including the use of family fees – may be made externally to the Part C lead system.  That is, a funding source may have their own requirements related to the use of existing private insurance, family co-payments or fees, etc., that should be considered by the Part C system when defining “cost” to Part C services.  As states increasingly implement FCP, they learn that the policies related to family cost participation are indeed complex when developing good public policy.
Access to the majority of federal and state programs and supports to families and children are income-based; that is, children from low-income families are usually eligible for a variety of public supports.  These supports may complement one another, or may duplicate – in which case, regulations are typically in place that define “who goes first.”  For families in Part C in other income categories, the blending of private insurance together with public supports available based upon their child’s disability proves to be equally challenging for state planners when considering “cost.”  Invariably, existing regulations include private insurance coverage first on the list as “who goes first.”
Consequently, it is important for state planners and decision-makers to understand the range of supports available to individual families, their individual operating rules and regulations, and how they interact.  Further, Part C policy makers must develop an understanding and agreement as to what constitutes “cost” under Part C, and develop policies and procedures that reflect their partner funding sources as well as federal and state Part C funds.
As of December 2004, information from 36 states indicated that 11 states had implemented FCP utilizing BOTH insurance and family fees, with 14 states having policies and some practice regarding the use of family insurance and six (6) states utilizing just family fees.  Consequently, 31 of these 36 respondents had some form of FCP in place for Part C services as of this date.

As this information is synthesized, each state will be better able to create reasonable and effective public policies and procedures related to financing Part C services.  Well researched and thoughtful policies and procedures can work to integrate the wide range of resources and supports together with family cost participation to effectively and more efficiently support the delivery of quality early intervention services.   
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